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LAW ENFORCEMENT AND SOME CRIMINAL LAWS. 

In these days of much crime and lawlessness, a great deal is 
being said and written on the subject of law enforcement. All 
good citizens agree that it is of the utmost importance to the wel- 
fare of society, that there should be a stern, rigid and speedy 
execution of the criminal laws and to that end simple, direct and 
effective machinery should be provided. That crime grows and 
flourishes because criminals so often escape punishment, or in- 
adequate punishment is inflicted, is a truth both of history and 
psychology. Such miscarriages of justice in the administration 
of criminal law are doubtless due to a variety of causes. That 
the recent increase in crime in this country is due in a large meas- 
ure to the character of the laws which are the subject of enforce- 
ment by our courts, is the deliberate opinion of many clear think- 
ing students of the social order. That we have on our statute 
books in Virginia a number of laws which have seriously influ- 
enced the administration of criminal justice and greatly encour- 
aged crime is a fact that cannot have escaped the observation of 
any one who has given the subject the least thought or investiga- 
tion. It is in regard to some of these laws that I desire to sub- 
mit a few observations in this article for the attention of those 
who believe in law enforcement, and especially for the careful 
consideration of the members of the next legislature. 

The Statute Allowing Appeals as of Right in 
Criminal Cases. 

Take the statute passed by the last legislature (Acts 1920, p. 
416) which requires the court of appeals to allow writs of error 
in all criminal cases without reference to their merits. There 
was no popular demand, and no excuse whatever for this piece 
of legislation. In its practical application it has been attended 
already with pernicious results, and unless repealed will continue 
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more and more to embarrass the administration of criminal law 
in this Commonwealth. 

The attitude of the court of appeals towards the Act, and a 
clear analysis of its objectionable features may be gathered from 
a perusal of the opinion of Judge Prentis in the recent case of 
Watts v. Commonwealth, 106 Southeastern Reporter. 339. 

The chief objections to the statute are as follows: 

First : There was no necessity for it. Prior to its enactment 
every person convicted of a crime had the right to require each 
member of the court of appeals in vacation, and in case of ad- 
verse action by all of them, the whole court jn session, to con- 
sider and pass upon his ex parte petition for a writ of error, and 
the writ was always granted if any single member of the court 
had substantial doubt as to the correctness of the conviction and 
judgment of the lower court. Nothing more was needed for the 
protection of every person convicted of crime, while the cost 
of printing the record and of following the case through a hope- 
less appeal was saved to the applicant if his case was without 
substantial merit, and a large amount likewise saved to the State 
in criminal expenses, since under Code Section 4938, many of the 
records on appeal will be printed at the expense of the State. 

Second : The Act will result in very serious delays in the ad- 
ministration of the criminal laws. Under the law, when a per- 
son is convicted of a crime, the execution of his sentence is sus- 
pended until after the next session of the court of appeals. His 
counsel almost invariably waits until just before the next term 
of the court or during the term to apply for a writ of error. The 
record cannot be printed and the case heard at that term, so it 
goes over until the next term. If sufficient time intervenes be- 
tween the terms for the record to be printed, the case is argued 
and submitted at the second session of the court after the writ 
of error is granted. The court frequently has no time to investi- 
gate the case and prepare a written opinion, as required by the 
statute, at that term, so the case goes over to the next term of the 
court. As" the result of this system there is a delay of a period 
ranging from eight to fourteen months in appealed criminal cases 
before the case is finally disposed of in the court of appeals after 
judgment and sentence in the trial court. Such delays, hurtful 
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in all cases, are especially dangerous in cases of murder or as- 
sault, calculated to arouse public indignation and passion, and 
produce mob violence. Lynch law has been reduced to a negli- 
gible quantity in Virginia in the past, because stern and speedy 
justice has been meeted out to offenders in such cases. With 
such a law in force, what good is now to come from special terms 
and speedy trials in the lower courts? 

Third : The Appellate court is now, and will in an increasing 
measure in the future be hampered and hindered in its work, 
and honest litigants injured on account of the time necessarily 
consumed by the court in hearing arguments and writing opin- 
ions in cases appealed upon frivolous grounds and merely for 
delay. All well informed lawyers know that as a matter of fact 
the judges of the court of appeals were doing all the work they 
could possibly do well before this law was passed; if the law 
remains in force their efficiency will necessarily be impaired by 
the increased burden imposed on them without any sufficient 
reason therefor. 

Statute Allowing Courts to Suspend Sentences. 

The legislature recently passed an Act allowing courts to sus- 
pend sentence in any criminal case after a plea or verdict of 
guilty. The first Act investing courts with such power was 
passed by the legislature of 1906, now Section 4486 of the Code. 
This statute permits courts to suspend sentences of persons con- 
victed of forgery Qr larceny during good behayior. What moved 
the compassion of the legislative heart in favor of this class of 
deliberate offenders, it is difficult to understand. Thus the mat- 
ter stood until the 1918 session of the legislature. 

Prior to the enactment hereinafter referred to, a number of 
the states had passed laws establishing Juvenile and Probation 
courts. The wise policy underlying these laws as generally 
adopted is to check criminal tendencies in their inception, and 
have a distinctive connection with age ; they do not even apply to 
all minors, but only to minor children usually under sixteen 
years of age. The first Act in Virginia, passed in 1914, now 
Section 1905, et scq. of the Code relative to probation courts and 
delinquent children, is similar to the statutes enacted in other 
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amended and re-enacted by the Act of March 16, 1918, is be- 
lieved to be a curiosity in the annals of such legislation. As 
amended this Act has no distinct connection with age, but ap- 
plies to adults as well as minors, and in the discretion of the 
court commits all classes of criminals and delinquents, young and 
old, to the care and guardianship of the court and the Probation 
officer. This Act contains this remarkable provision: "After a 
plea or verdict of guilty in any court having jurisdiction to hear 
and determine the offense of which the prisoner at the bar is 
charged, if there be circumstances in mitigation of the offense, 
and if it appear compatible with the public interests, the court 
may suspend the imposition or execution of sentence." 

No reason or sound public policy exists for conferring any 
such power on courts or judges. The public welfare impera- 
tively requires that laws enacted for the prevention of crime 
shall be respected and obeyed, and that the penalty for their 
breach shall be unerringly and speedily inflicted. It has been 
frequently said that the efficacy of punishment depends much 
more on its certainty and swiftness of infliction, than its severity. 

This sort of legislation draws its inspiration from a class of 
well meaning, but feeble thinking people, to be found in most 
communities, who are obsessed with the idea that criminals 
should be coddled and coaxed, and in this way somehow wooed 
to the peaceful paths of law-abiding citizens. The Christian doc- 
trine that all men possess infinite possibilities of worth, and that 
the worst human materialis savable, is a beautiful and inspiring 
doctrine — one in which all should believe ; but the doctrine has 
no place in the proceedings of our courts in dealing with adult 
criminals, and to invest courts with the power to parole criminals 
or suspend criminal sentences with the idea of calling out the 
hidden worth somewhere resident in such people is to lose sight 
of the paramount aim and object of penal laws, and sacrifice the 
public welfare to the supposed welfare of the transgressor. One 
may well doubt the efficacy of judicial paroles and suspensions 
as a cure for vice and crime. Real reformation in life and char- 
acter does not come in this way. What the average criminal 
needs is not a shower of altruistic rose water, but a wholesome 
application of the penalties prescribed by law for his offense. 
Many clear thinkers believe -that the unprecedented crime wave 
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sweeping over the country is largely due to the manner in which 
these judicial and suspension and parole laws have been admin- 
istered. 

Though our statute, is of recent date, the power conferred 
thereby has been freely exercised by some of our courts, and its 
pernicious results have been seen and felt throughout the state. 
Its only effect has been to increase crime and seriously impair 
the confidence and respect of the people for the courts and the 
orderly administration of law. Some judges are intensely human 
and very susceptible to pressure, others do not believe that some 
laws on the statute books can be enforced, and frequently prac- 
tice what they preach by refusing to enforce them. To have all 
the judges of our trial courts, including Justices of the Peace, 
grinding out pardons in addition to those granted by the Gov- 
ernor, is nothing short of a menace to the public peace and order. 

The good results which it was hoped and expected would fol- 
low the adoption of the Prohibition laws have been, up to date, 
well-nigh neutralized by the free use made of this power by the 
courts, and some communities converted into paradises for 
blockaders and bootleggers. As between, judicial suspensions 
and appeals as of right, the enforcement of the prohibition law 
is well-nigh impossible in this Commonwealth. 

Time Allowed for Appeal Too Long. 

Another source of delay in both civil and criminal cases is the 
length of time allowed after judgment before applying for an 
appeal or writ of error. Under our statute the losing party in 
a civil case or the prisoner in a criminal. case has twelve months 
in which to apply for an appeal or writ of error. What good 
reason can be assigned for such delay? 

In civil cases the delay caused by this statute is the most seri- 
ous. The court ot appeals has three sessions during the year, 
one at Wytheville, one at Staunton and one at Richmond. The 
losing party in a case tried within either jurisdiction may wait 
until just before the expiration of the year before applying for 
an appeal ; if an appeal is granted, he has six months in which 
to print the record, so it may be another year before the court con- 
venes in that jurisdiction, and the case heard. Further time nee- 
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essarily elapses before the case is finally decided, and so it is pos- 
sible, and not infrequently happens that cases involving impor- 
tant public or private rights are hung up after decision in the 
lower court for a period ranging from two to three years. A 
case without substantial merit may be held up by the losing party 
for twelve months before applying for an appeal. An appeal is 
usually refused in such cases, but in the meantime the success- 
ful litigant is kept in suspense as to his rights and may lose 
thousands of dollars by the delay. 

The length of time allowed in criminal cases is not so objec- 
tionable for the ieason that sentence is suspended by the lower 
court for a certain tim6, less than a year, and unless a writ of 
error is applied for within that time, the sentence may be car- 
ried into execution. But in felony cases, not punishable with 
death, the prisoner may go to the penitentiary and apply for a 
writ of error at any time within one year. The delay imposed 
by this statute unsettles property rights, plays into the hands of 
the criminal and the adventurer, discourages honest litigants and 
shakes the confidence of the people in the courts as an orderly 
method for establishing right and punishing wrongs. 

What length of time should, be allowed for taking an appeal 
or applying for a writ of error? In many states from sixty to 
ninety days is allowed for that purpose. Four months it is be- 
lieved gives ample time for the purpose, and the maximum pe- 
riod for an appeal or writ of error should in no case exceed that 
length of time. The Rip Van Winkles of the profession may 
object, but all forward looking judges and lawyers will rejoice 
at the change. 

Bail after Sentence. 

The Revisors of the Code of Virginia thought that the pris- 
oner ought not to be held to bail after conviction and sentence in 
a felony case, and made the law speak to that effect. See Code, 
Section 4930. 

The last legislature by an Act approved March 20, 1920, 
changed the law so as to allow bail in any case of felony after 
conviction and sentence, in the discretion of the court or the 



1921. ] LAW ENFORCEMENT AND SOME CRIMINAL LAWS. 567 

been convicted of some heinous offense parading themselves un- 
der the eyes and noses of the people in the very community in 
which their crimes were committed. Such things justly arouse 
the indignation of people, and cause them to distrust the orderly 
administration of law by the courts. 

It is urged in favor of this policy that an innocent man might 
occasionally suffer if bail is not allowed in such cases. The 
writer of this article served about twelve months on the bench. 
During that time he saw many guilty men escape punishment or 
receive entirely inadequate punishment at the hands of juries, 
but recalls precious few cases in which .any innocent man was 
convicted, or any guilty man was too severely punished. It is 
believed that this is the experience generally of those who have 
served in a judicial capacity in Virginia. As one of our learned 
Jurists recently said : "We have long since passed the time when 
it is possible to convict an innocent man, and the problem which 
confronts us to-day is whether we can convict a guilty man" 

Criminal law and the rules of criminal evidence are compara- 
tively simple and easily understood, and any judge of ordinary 
ability and industry can, and does, generally keep the record free 
from substantial error in criminal cases. If bail is not allowed 
after conviction and sentence, it is possible, but not very probable, 
that any innocent man will suffer; but if in rare instances an in- 
nocent person mav be temporarily deprived of his freedom pend- 
ing an appeal, it is better that this should happen than that the 
public should suffer the evil consequences resulting from allow- 
ing bail in such cases. A proper consideration for the public 
welfare frequently requires society to take that view of things 
which upon the whole is best; that the innocent will sometimes 
suffer is inseparable from any system of criminal justice and 
procedure. Moreover, if appeals of right are abolished, as they 
should be, and the period greatly shortened within which per- 
sons convicted of crime shall apply for a writ of error, as it 
should be, any injustice likely to arise from the refusal of bail 
in felony cases, after conviction and sentence, will be negligible 
as compared with the good results flowing therefrom to society 
as a whole. Certainly the decision of the trial court is presumed 
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prior to the granting of a writ of error by the Court of Appeals. 
In the event the statute allowing appeals as of right in criminal 
cases is repealed, the granting of a writ of error is in effect a 
declaration that in the opinion of the appellate court there is rea- 
sonable ground to believe substantial error has been committed 
by the lower court and it might be well for the legislature to pro- 
vide for bail by the lower court in its discretion in such cases 
pending a hearing in the appellate court. In this connection at- 
tention is called to Section 4930 of the Code, providing for the 
postponement of execution of criminal sentence in felony cases 
until a reasonable time after the first day of the next term of the 
court of appeals, not exceeding thirty days thereafter. In view 
of the power of the Judges of the Court of Appeals to grant 
writs of error in vacation, it would seem that this provision is 
unnecessary. From thirty to sixty days after the termination 
of a trial in the lower court gives sufficient time within which to 
apply for a writ of error, and the execution of sentence should 
not extend beyond such period. This will furnish an additional 
spui and incentive to the prisoner to speed his appeal and avoid 
hurtful delays. 

Robt. C. Jacksox. 
Roanoke, Va. 



